STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Pl NELLAS COUNTY SHERI FF' S
OFFI CE,

Petitioner,
VS. Case No. 06-1971

JOHN GALEENER

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

Admi ni strative Law Judge Dani el Manry conducted the formal
hearing in this proceedi ng on August 24, 2006, in Largo,
Florida, on behalf of the Division of Adm nistrative Hearings
( DOAH) .

APPEARANCES

For Petitioner: Keith C Tischler, Esquire
Jolly & Peterson, P.A
2145 Delta Boul evard, Suite 200
Post OFfice Box 37400
Tal | ahassee, Florida 32315

For Respondent: John W Gal eener, pro se
18308 Caufiel d Road
Spring HIIl, Florida 34610

STATEMENT OF THE | SSUES

The issues presented are whet her Petitioner engaged in
unt rut hful and unbecom ng conduct and comm tted i nsubordination

in violation of General Order (Rule) 3-1.1, Sections 5.6 and



5.14c and Rule 3-1.3, Section 5.17a, and, if so, whether the
proposed discipline is reasonable.

PRELI M NARY STATEMENT

In an Inter-Ofice Menorandum dated May 18, 2006 (the
chargi ng docunent), Petitioner notified Respondent that
Petitioner intended to term nate Respondent's enpl oynent based
on the violations alleged therein. Respondent tinely requested
an adm ni strative hearing.

At the hearing, Petitioner submtted for admi ssion into
evi dence 21 exhibits, the live testinony of eight w tnesses, and
t he deposition testinony of the sheriff. Respondent testified
in his owm behalf and submitted six exhibits for adm ssion into
evi dence.

The identity of the witnesses and exhibits and the rulings
regardi ng each are reported in the Transcript of the hearing
filed with DOAH on August 31, 2006. Petitioner tinely filed its
Proposed Reconmended Order (PRO) with DOAH on Septenber 8, 2006.
Respondent did not file a PRO

FI NDI NGS OF FACT

1. Petitioner is the constitutional officer responsible
for providing | aw enforcenment and correctional services within
Pinellas County, Florida. At all tinmes pertinent to this case,

Petitioner enployed Respondent as a deputy sheriff, and



Respondent was governed by the rules cited in the charging
docunent .

2. By rule, Petitioner requires its enployees, including
Respondent, to ensure that information in Petitioner's records
concerning the enpl oyee's physical residence is accurate.
Petitioner nust be able to contact enpl oyees during energencies
when t he usual neans of communication are interrupted, and
Petitioner nust be able to direct witten conmunication to the
physi cal residence of each enpl oyee.

3. I n Novenber 2004, Respondent listed in Petitioner's
records a physical residence in Largo, Florida. However,
Respondent never resided at that |ocation.

4. In July 2005, Respondent's supervisor instructed
Respondent to ensure that the residence address |listed for
Respondent was correct and current. Respondent did not correct
his residence of record.

5.  From Novenber 2004 until February 2006, Respondent had
no resi dence and was unable to report a residence to Petitioner.
In February 2006, Respondent noved into his sister's house in
Spring Hill in Pasco County, Florida (Spring Hill). After
nmoving to Spring Hill, Respondent did not report the Spring Hil
address to Petitioner.

6. Prior to Novenber 2004, Respondent experienced severe

financial distress caused by a four-year divorce proceedi ng and



custody "battle."” Respondent's personal vehicle was
repossessed. Respondent was unable to pay the rent due for his
apartnment and did not have sufficient credit or creditworthiness
to nove to another apartnent. |In Novenber 2004, Respondent
becane honel ess.

7. From Novenber 2004 until sonetinme in January 2005,
Respondent lived in the vehicle issued to himby Petitioner
(departnent vehicle). Respondent showered before work in
facilities at the workplace. Fromsonetine in January 2005
until his accident in February 2006, Respondent resided in a
canper with a female in the parking |lots of apartnments in
O dsmar and Tarpon Springs in Pinellas County, Florida. On
Decenber 13, 2005, the IRS garnished Respondent's salary. After
the accident in February 2006, Respondent resided with his
sister in Spring Hll.

8. Respondent did not report an accurate physi cal
residence to Petitioner because Respondent was ashaned and
enbarrassed over his financial distress. As Respondent
explained in his testinony:

| didn't have an address, and | didn't have
the balls to tell anybody I didn't have an
address, nor did | have the desire to go
through an internal affairs investigation as
to how | allowed nyself to get into such

financi al distress.

Transcri pt at 187.




9. Petitioner classified the nost severe violations as
"Level Five Violations”™ within the neaning of Rule 3-1.1.
Respondent commtted two level -five violations. The false and
untrut hful information that Respondent caused to be entered into
the official record maintained by Petitioner prior to July 2005
violated Rule 3-1.1, Section 5.14c., related to conduct
unbecom ng Petitioner's enployees. The second |evel-five
violation occurred in July 2005, when Respondent failed to
correct his address of record.

10. Petitioner devoted a substantial portion of the
hearing to evidence of a third level-five violation in which
Respondent allegedly failed to disclose an accurate physica
resi dence during the adm nistrative investigation that preceded
this proceeding. However, the chargi ng document does not all ege
facts involving the adm nistrative investigation. The factua
al l egations in the chargi ng docunent relevant to the false
address are contained in one paragraph on pages one and two of
t he chargi ng docunent. That rel evant paragraph all eges:

You had the address . . . in Largo listed as
your residence. . . . Your supervisor
requested you update the address to ensure a
current listing for hurricane preparedness.
You indicated to your supervisor that the
address was both correct and current. This
was | ater determ ned to be untruthful and

caused false entries to be made in official
agency records.



11. Petitioner determ nes discipline in specific cases
based on a point system published in Rule 10-2.6, |ast revised
on Novenber 12, 2004. Points are allocated by "determning the
| evel of violation" prescribed in Rule 3-1 "conbined with the
nunber of charges per level." A level-five violation is the
nost severe class of violations, and a level-three violation is
a |l ess severe violation.

12. The point system allocates 60 points for two, |evel-
five violations. The Progressive Discipline Wrksheet admtted
as Petitioner's Exhibit 25 (the worksheet), shows that
Petitioner allocated 75 points for two, |evel-five violations of
Rule 3-1.1, Section 5.6, and an additional 15 points for a
third, level-five violation of Rule 3-1.1, Section 5.14c; for a
total of 90 points. The apparent mathematical error is harm ess
because the point systemrequires only 50 points to inpose a
maxi mum penal ty of term nation from enpl oynent.

13. By rule, Petitioner prohibits enployees, including
Respondent, from driving departnment notor vehicles outside the
county without prior perm ssion froma supervisor. Supervisors
routinely grant perm ssion for work-related travel, but not for
personal travel. Enployees who reside outside of Pinellas
County are required to | eave departnent vehicles in Pinellas
County after work. Personal use of departnent vehicles inside

Pinell as County does not require prior perm ssion.



14. The chargi ng docunent sets forth the rel evant factual
al | egati ons on page two and all eges:
[ Y] ou have been taking your assigned

departnment vehicle out of county repeatedly
wi t hout authorization in violation of agency

policy.
Par agr aph nunber two in the charging docunent alleges that this
is alevel-three violation which is a | ess severe violation than
a level five violation.

15. In January 2006, Respondent was assighed to
Petitioner's Court Services Division (Division). The D vision
is responsible for security at the Pinellas County Courthouse
(the courthouse). An annual review of departnent vehicles
assigned to the Division reveal ed that Respondent's depart nent
vehi cl e accunul at ed excessive m | es when conpared to:
Respondent's job responsibilities; mles driven by other
enpl oyees with simlar job responsibilities; and Respondent's
resi dence of record, which was five and one-half mles fromthe
wor kpl ace.

16. Petitioner issued a new vehicle to Respondent on
Cct ober 13, 2004, with 115 mles on the odoneter. Petitioner
suspended Respondent's use of the vehicle on February 17, 2006.
I n approxi mately 16 nonths, Respondent's departnent vehicle
accunmul ated 33,137 mles. Excluding mles attributable to the

daily commute based on the residence of record, Respondent



accunul ated 29, 624 duty-m | es conpared to 5,544 and 2, 800
duty-m | es accumul ated by two conparabl e enpl oyees duri ng
simlar intervals.

17. From approxi mately February 9 through 16, 2006,

i nvestigators tracked Respondent's departnent vehicle by hiding
a gl obal positioning systemon the vehicle. The recorded data
showed t hat Respondent was driving the vehicle each day

approxi mately 108 mles fromSpring Hll to work and back.

18. The unaut hori zed use of the vehicle violated
Rule 3-1.3, Section 3.3, requiring obedience to pertinent rules
and regul ations. The unauthorized use of the vehicle is a
| evel -three violation. The point system authorizes the
all ocation of 15 points for one |level -three violation. The
wor ksheet shows that Petitioner allocated no points for this
single level -three violation. The 15 points that Petitioner did
allocate in the worksheet is allocated for a third | evel-five
vi ol ati on.

19. The chargi ng docunent alleges in paragraph nunber four
on page one that Petitioner commtted i nsubordination in
violation of Rule "3-1.3" [sic], Section 5.17c. Rule 3-1.3
addresses level three violations and does not include a
"Section 5.17c." Rule 3-1.3, Section 3.4 requires personnel to
performduties required by a | awful order, but the charging

docunment does not charge that the alleged insubordination



violated Rule 3-1.3, Section 3.4. Nor does the charging
docunent charge that the alleged i nsubordination violated
Rule 3-1.1.

20. The error in the notice of charges provided in the
char gi ng docunent appears to be harm ess. The worksheet shows
that Petitioner allocated no points to the all eged
i nsubordi nation. Although Petitioner devoted a substanti al
anount of time in the formal hearing attenpting to prove
al I egati ons of insubordination, the inadequate notice in the
char gi ng docunent and the om ssion of points fromthe worksheet
render the issue of insubordination nmoot and make findi ngs
concerning the allegations of insubordination unnecessary for
t he proposed agency action to be authorized.

21. If findings concerning the issue of insubordination
were necessary to authorize the proposed agency action, a
pr eponder ance of evidence does not support a finding of
i nsubordi nati on. The chargi ng docunent all eges:

During the course of this Adm nistrative

| nvestigation, you were . . . insubordinate
to both your supervisor and to the

| nspections Bureau Conmmander. You were
ordered by your supervisor to call in every
Tuesday and Friday until your return to
duty. You knowingly failed to follow this
directive. Furthernore, you were ordered by
the I nspection Bureau Conmander . . . to

contact Adm nistrative Investigation by a
specific date to set your subject interview



You failed to respond to this directive
Wi thin the specified tine.

Char gi ng docunent, page two.

22. Rule 3-1.1, Section 5.17c, defines insubordination, in
relevant part, to be a "failure or deliberate refusal to obey a
| awful order.”™ Wthout the capacity to obey a | awful order,
Respondent woul d be i ncapable of failing or deliberately
refusing to obey the order. A finding that Respondent had the
capacity to conply with the orders given to himis not supported
by a preponderance of the evidence.

23. Respondent was absent fromduty due to an injury he
suffered on the job and for which he was being treated during a
pendi ng wor kers' conpensation claim During the tinme in which
t he all eged insubordi nati on occurred, Respondent underwent
surgery and was on prescribed pain nedications. A finding that
Respondent had either the physical or nmental capacity to obey
the relevant orders is not supported by a preponderance of the
evi dence. As Respondent expl ai ned:

| can certainly testify to ny own know edge
: that the taking of these nedications
kept ne in a state of . . . sem -

consci ousness. The extent of ny abilities

whi | e being on these nedications was
sl eepi ng and nmaybe eating one neal over the

course of three. . . . | also suffered from
menory loss. | had no ability to carry on a
conversation, either in person or on the

t el ephone. | would get phone calls from
friends. . . . | couldn't even speak to
themon the tel ephone. | couldn't carry on

10



a conversation with them |'d answer the
t el ephone or get on the tel ephone and end up
falling asl eep

Transcript at 188, 189.

It is unnecessary to find that a preponderance of evidence
supports a finding that Respondent |acked the capacity to obey
t he orders.

24. Petitioner prescribes the range of penalties
applicable to specific discipline cases on page eight of
Rule 10-2 entitled "D scipline Ranges.” The m ni mum di sci pline
for violations of 60 points is a suspension of seven days. The
maxi mum di sci pline for violations totaling 60 points is
term nation from enpl oynent.

25. The Discipline Ranges do not prescribe intelligible
standards, including aggravating and mtigating circunstances,
to guide the exercise of agency discretion required to choose
discipline that is authorized with in the m ni mum and nmaxi num
ranges in a particular case or to determ ne whether the choice
of discipline in a particular case is reasonable. That
determ nation is subject to the sole discretion of a single
i ndividual, the sheriff. The participation of a collective body
such as the administrative review board is excluded fromthe
choice of discipline to be inposed in a particular case.

26. Several mtigating factors nmake term nation from

enpl oynent an unreasonable |evel of discipline in this case.
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Prior to the acts coomitted by Respondent in this proceeding,
Respondent had a long history of service to Petitioner wthout
di sci pline. Wen Respondent commtted the violations that are
the subject of this proceedi ng, Respondent was suffering froma
confl uence of adverse circunstances that included divorce,
financial distress, injury, and nedical treatnent. The
vi ol ati ons that Respondent commtted did not harm a nenber of
the public and did not inpugn the public reputation of
Petitioner for integrity in the execution of Petitioner's
constitutional duties.

27. Respondent has 22 years of credible service and
requests a suspension until June 30, 2006, rather than
term nation, so that Respondent may "submt [his] retirenent
papers effective June 30, 2006." Respondent does not seek
rei nstatenent or back pay. A suspension w thout pay will result
in no prejudice to Petitioner and will acknow edge a | ong
hi story of service to Petitioner prior to the events that |ead
us here.

CONCLUSI ONS OF LAW

28. DOAH has jurisdiction over the subject matter and the
parties in this proceeding. 88 120.569 and 120.57(1), Fla.
Stat. (2005). DOAH provided the parties with adequate notice of

the formal hearing.
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29. Petitioner has the burden of proof in this proceeding.
Petitioner nmust show by a preponderance of the evidence that
Respondent conmitted the acts alleged in the chargi ng docunent

and the reasonabl eness of the proposed discipline. Departnent

of Transportation v. J.WC. Conpany, Inc., 396 So. 2d 778 (Fl a.

1st DCA 1981); Balino v. Departnent of Health and Rehabilitative

Services, 348 So. 2d 349 (Fla. 1st DCA 1977).

30. Petitioner satisfied its burden of proof concerning
the all eged of fenses other than insubordination. For reasons
stated in the findings of fact, however, Petitioner did not
prove by a preponderance of the evidence that the proposed
di sci pline, although authorized, is reasonabl e under the
ci rcumst ances.

RECOMVVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
Respondent guilty of the alleged violations other than
i nsubordi nati on and suspendi ng Respondent w t hout pay through

June 30, 2006.
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DONE AND ENTERED this 10th day of October, 2006, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 10th day of Cctober, 2006.

COPI ES FURNI SHED,

Wl liam C. Fal kner, Esquire
Pinellas County Attorney's Ofice
315 Court Street

Clearwater, Florida 33756

Keith C. Tischler, Esquire
Jolly & Peterson, P.A

2145 Delta Boul evard, Suite 200
Post O fice Box 37400

Tal | ahassee, Florida 32315

John W GGal eener

18308 Caufield Road
Spring HIIl, Florida 34610

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Order in this case.
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